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Honorable Bob Bullock

Comptroller of Publiiec Accounts
L.B.J. State Office Building Re:
Austin, Texas 7877

Opinion Ko. JM-211

Whether country club fees
are subject to the amusements
tax

Dear Mr. Bullock:

Chapter 151 of the Tax Code imposes limited sales, excise, and
use taxes on busineuses operating within this state engaged in certain
specified activitines, Legislation enacted during the recently-
completed special session designed to increase state revenues to
offset increased stite expenditures for public education expanded the
tax to include "amutement services." See Tax Code ch., 151, Acts 1983,
68th Leg., 2nd C.S8., ch. 31, art. 7, at 534-44. Section 1 of article
7 expands the de:i:inition of '"taxable item" set forth 1in sectiom
151.010 of the Tax Code to include "taxable services." Section 2 of
article 7 adds section 151.0101 to the code, defining "taxable
services" to include inter alia "amusement services." Section
151.0028 of the Tax Code was added by section 3 of article 7 and
provides the follow:ng:

Sec., 151.0028. 'AMUSEMENT SERVICES.'
'Amusement. services' means the provision of
amusemen!.. entertainment, or recreation, but does
not inclicle the provision of educational or health
services f prescribed by a licensed practitioner
of the healing arts for the primary purpose of
education or health maintenance or improvement.

In response to these and other amendments, you ask for our official
opinion on the folliowing four questions:

l. Are social membership initiation fees

and/or m>1thly dues at a country club subject to
amusementy tax?

2. I.! the answer toc question number (1) is
'no,' ‘are the additional membership initiation

fees and/>r monthly dues for golf and recreation
subject o tax?
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3. Are guest f[ces for using club recreational
facilities subject to amusements tax?

4. Are membership initiation fees and/or
monthly dues at athletic and sporting clubs
subject to amusements tax when the primary
activity of the club 4involves recreational
activities which would be subject to tax 1if an
individual admiss:.on fee was charged?

We are unable to answer your questions because the legislature
has seemingly removed from :he authority of any official other than
you the right to declare what constitutes '"amusement services."
Section 151.0101 of the Tax (lode provides the following:

Sec. 151,01¢1, 'TAXABLE SERVICES.' ga§
'"Taxable services' means:

(1) amusem2nt services;

{2) cable t:zlevision services:
(3) personsl services;

(4) motor vehicle parking and storage
services; and

(5) the repair, remodeling, maintenance,
and restoraticn of tangible personal property,
except:

{A) aircraft;

(B) a ship, boat, or other vessel, other
than a spouts fishing boat or any other
vessel used for pleasure; and

(C} the repair, maintenance, and
restoratior. of a motor vehicle,.

(b) The comgtroller shall have exclusive
jurisdiction to interpret Subsection (a) of this
section. (Emphasis added).

Acts 1983, 68th Leg., 2nd (.S., ch. 3}, art. 7, sec. 2, at 534,
You have not asked atcut, and accordingly we do not address the

constitutionality of subsection (b). On 1ts face, this language
appears to contravene article II, section I of the Texas Constitutionm,
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It has been suggested, however, that a court might construe subsection
(b) to confer authority on the comptroller only to promulgate rules
not inconsistent with the stztute., In any event, the legislature has
clearly indicated its preference that the comptroller make the initial
determination as to the proper construction of subsection (a).
- Accordingly, as a matter of policy, we decline to answer your
questions until you have fuirrished us with your construction of those
provisions.

SUMMARY

The attorney goneral will not as a matter of
policy answer a gquestion whose initial determina-
tion the legislature has clearly indicated shall
be left to the comptroller,

Very JtTuly your
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